I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE
UNI TED STATES OF AMERI CA,
Pl aintiff/Respondent,

Crimnal Action No. 96-60-SLR
V. Cvil Action No. 99-729-SLR
ORLANDO FORENMAN
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MEMORANDUM CRDER

| NTRCDUCTI ON

Petitioner Orlando Foreman is an inmate at the Federal
Correctional Institution in White Deer, Pennsylvania. (D.I. 42)
Currently before the court is petitioner’s notion for review and
correction of sentence pursuant to 28 U S.C. 8§ 2255. (D.1. 40)
The court shall deny petitioner’s notion because it is barred by
the statute of |imtations.
1. BACKGROUND

On August 22, 1996, petitioner pled guilty to one count of
possession of a firearmby a felon in violation of 18 U S.C. §
922(g)(1).* (D.I. 9) On Novenber 7, 1996, the court sentenced
petitioner to 235 nonths inprisonnment, and judgnent was entered
onto the docket on Novenber 12, 1996. (D.1. 25) On July 19,

1999, petitioner filed a notice of appeal to the Third Circuit.

'During a hearing on Novenber 1, 1996, petitioner subnmtted
a supplenent to the original nenorandum of plea agreenent that
changed his status to that of an “Arned Career Crimnal.” (DI
26)



(D.1. 36) On Cctober 28, 1999, petitioner filed a pro se
petition for wit of habeas corpus pursuant to 28 U S.C. § 2255.
(D.1. 40) On August 30, 2000, the Third G rcuit dismssed
plaintiff's appeal due to a jurisdictional defect. (D. 1. 43)
[11. DI SCUSSI ON

Effective April 24, 1996, the Antiterrorismand Effective
Death Penalty Act ("AEDPA'), Pub. L. No. 104-132, 110 Stat. 1214
(1996)2 anmended 28 U.S.C. § 2255 to inpose a one-year statute of
l[imtations on the filing of a Section 2255 notion by a federal

prisoner. See 28 U S.C 8§ 2255; Mller v. New Jersey State Dep’'t

of Corrs., 145 F.3d 616, 619 n.1 (3d G r. 1998) (holding that
one-year limtations period set forth in Section 2255 is statute
of limtations subject to equitable tolling, not jurisdictional
bar). The one-year |imtations period begins to run fromthe
| at est of :

(1) the date on which the judgnent becones final;

(2) the date on which the inpedinment to nmaking a notion
created by governnental action in violation of the
Constitution or laws of the United States is renoved,

if the novant was prevented from nmaki ng a notion by
such governnental action;

(3) the date on which the right asserted was initially
recogni zed by the Suprenme Court, if that right has been
new y recogni zed by the Suprene Court and nade
retroactively applicable to cases on coll ateral review,
or

2Since petitioner’s sentence was i nmposed on Novenber 7, 1996
and he filed his Section 2255 notion in October 1999, AEDPA
applies to petitioner wthout any retroactivity problem See
Li ndh v. Mirphy, 521 U S. 320 (1997).
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(4) the date on which the facts supporting the claimor
claims presented could have been di scovered through the
exerci se of due diligence.
28 U.S. C. § 2255,
In the instant action, petitioner’s notion is governed by
subsection one of Section 2255. Petitioner was sentenced on

Novenber 7, 1996 and judgnment was entered onto the docket on

Novenber 12, 1996. See United States v. Hashagen, 816 F.2d 899,

901 (3d Gr. 1987) (stating that a “sentence [is] reduced to

j udgnent when a judgnent and commtnent order [is] filed”).

Al t hough petitioner had the right to appeal the court’s judgnent
of conviction, he was required to do so within ten (10) days
after entry of judgnent. Fed. R App. P. 4(b)(1)(A(i). Thus,
petitioner was obligated to file and serve his notice of appeal
by Novenber 22, 1996. Fed. R App. P. 26. Because petitioner
failed to file a tinely notice of appeal, his judgnent of

convi ction becane final on Novenber 22, 1996, the date on which

the time for filing a direct appeal expired.® See Kapral v.

United States, 166 F.3d 565, 577 (3d Cr. 1999) (“If a defendant

does not pursue a tinely direct appeal to the court of appeals,
his or her conviction and sentence becone final, and the statute
of limtation begins to run, on the date on which the tine for

filing such an appeal expired.”). Applying the standard set

SPetitioner did file an appeal to the Third G rcuit on July
19, 1999, which was dism ssed for jurisdictional defect. (DI
43) The court stayed consideration of petitioner’s application
pendi ng the outcone of his appeal.
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forth in subsection one of Section 2255, the statute of
[imtations with respect to petitioner began to run on Novenber
22, 1996 and expired one year |later on Novenber 21, 1997.
Petitioner filed the instant Section 2255 notion on COctober 28,
1999, well after the end of the limtations period.
Consequently, his petition is time-barred.
| V. CONCLUSI ON

Therefore, at WImngton, this 15th day of February, 2001;

| T 1S ORDERED t hat :

1. Petitioner's notion for review and correction of
sentence pursuant to 28 U S.C. § 2255 (D.I. 40) is denied.

2. For the reasons stated above, petitioner has failed to
make a “substantial showi ng of the denial of a constitutional
right,” 28 U S.C. § 2253(c)(2), and a certificate of

appeal ability is not warranted. See United States v. Eyer, 113

F.3d 470 (3d Cir. 1997); 3rd Gr. Local Appellate Rule 22.2
(1998) .

United States District Judge



